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involving research, developmental, experi-
mental, or demonstration work.

18. COPYRIGHTS AND RIGHTS IN DATA

(a) The engineer agrees that any plans,
drawings, designs, specifications, computer
programs (which are substantially paid for
with EPA grant funds), technical reports, op-
erating manuals, and other work submitted
with a step 1 facilities plan or with a step 2
or step 3 grant application or which are spec-
ified to be delivered under this agreement or
which are developed or produced and paid for
under this agreement (referred to in this
clause as ‘‘Subject Data’’) are subject to the
rights in the United States, as set forth in
subpart D of 40 CFR part 30 and in appendix
C to 40 CFR part 30, in effect on the date of
execution of this agreement. These rights in-
clude the right to use, duplicate, and disclose
such subject data, in whole or in part, in any
manner for any purpose whatsoever, and to
have others do so. For purposes of this
clause, ‘‘grantee’ as used in appendix C re-
fers to the engineer. If the material is copy-
rightable, the engineer may copyright it, as
appendix C permits, subject to the rights in
the Government in appendix C, but the
owner and the Federal Government reserve a
royalty-free, nonexclusive, and irrevocable
license to reproduce, publish, and use such
materials, in whole or in part, and to author-
ize others to do so. The engineer shall in-
clude appropriate provisions to achieve the
purpose of this condition in all subcontracts
expected to produce copyrightable subject
data.

(b) All such subject data furnished by the
engineer pursuant to this agreement are in-
struments of his services in respect of the
project. It is understood that the engineer
does not represent such subject data to be
suitable for reuse on any other project or for
any other purpose. If the owner reuses the
subject data without the engineer’s specific
written verification or adaptation, such
reuse will be at the risk of the owner, with-
out liability to the engineer. Any such
verification or adaptation will entitle the
engineer to further compensation at rates
agreed upon by the owner and the engineer.

APPENDIX C-2 TO SUBPART E OF PART
35—REQUIRED PROVISIONS—CON-
STRUCTION CONTRACTS

SUPPLEMENTAL GENERAL CONDITIONS

1. General

2. Changes

3. Differing Site Conditions

4. Suspension of Work

5. Termination for Default; Damages for
Delay; Time Extensions

6. Termination for Convenience

7. Remedies

8. Labor Standards
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9. Utilization of Small or Minority Business

10. Audit; Access to Records

11. Price Reduction for Defective Cost or
Pricing Data

12. Covenant Against Contingent Fees

13. Gratuities

14. Patents

15. Copyrights and Rights in Data

16. Prohibition Against Listed Violating Fa-
cilities

17. Buy American

1. GENERAL

(a) The owner and the contractor agree
that the following supplemental general pro-
visions apply to the work to be performed
under this contract and that these provisions
supersede any conflicting provisions of this
contract.

(b) This contract is funded in part by a
grant from the U.S. Environmental Protec-
tion Agency. Neither the United States nor
any of its departments, agencies or employ-
ees is a party to this contract. This contract
is subject to regulations contained in 40 CFR
35.936, 35.938, and 35.939 in effect on the date
of execution of this contract.

(c) The owner’s rights and remedies pro-
vided in these clauses are in addition to any
other rights and remedies provided by law or
under this contract.

2. CHANGES

(a) The owner may, at any time, without
notice to the sureties, by written order des-
ignated or indicated to be a change order,
make any change in the work within the
general scope of the contract, including but
not limited to changes—

(1) In the specifications (including draw-
ings and designs);

(2) In the method or manner of perform-
ance of the work;

(3) In the owner-furnished facilities, equip-
ment, materials, services, or site; or

(4) Directing acceleration in the perform-
ance of the work.

(b) Any other written order or an oral
order (which terms as used in this paragraph
(b) shall include direction, instruction, inter-
pretation, or determination) from the owner,
which causes any such change, shall be
treated as a change order under this clause,
if the contractor gives the owner written no-
tice stating the date, circumstances, and
source of the order and if the contractor re-
gards the order as a change order.

(c) Except as provided in this clause, no
order, statement, or conduct of the owner
shall be treated as a change under this
clause or shall entitle the contractor to an
equitable adjustment.

(d) If any change under this clause causes
an increase or decrease in the contractor’s
cost of, or the time required for, the per-
formance of any part of the work under this
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contract, whether or not changed by any
order, an equitable adjustment shall be made
and the contract modified in writing accord-
ingly. However, except for claims based on
defective specifications, no claim for any
change under paragraph (b) of this section 2.,
shall be allowed for any costs incurred more
than 20 days before the contractor gives
written notice as there required. Also, in the
case of defective specifications for which the
owner is responsible, the equitable adjust-
ment shall include any increased cost rea-
sonably incurred by the contractor in at-
tempting to comply with such defective
specifications.

(e) If the contractor intends to assert a
claim for an equitable adjustment under this
clause, he must, within 30 days after receipt
of a written change order under (a) above or
the furnishing of a written notice under
paragraph (b) of this section 2., submit to the
owner a written statement setting forth the
general nature and monetary extent of such
claim, unless the owner extends this period.
The statement of claim hereunder may be in-
cluded in the notice under paragraph (b) of
this section 2.

(f) No claim by the contractor for an equi-
table adjustment hereunder shall be allowed
if asserted after final payment under this
contract.

3. DIFFERING SITE CONDITIONS

(a) The contractor shall promptly, and be-
fore such conditions are disturbed, notify the
owner in writing of: (1) Subsurface or latent
physical conditions at the site differing ma-
terially from those indicated in this con-
tract, or (2) unknown physical conditions at
the site, of an unusual nature, differing ma-
terially from those ordinarily encountered
and generally recognized as inhering in work
of the character provided for in this con-
tract. The owner shall promptly investigate
the conditions. If he finds that such condi-
tions do materially differ and cause an in-
crease or decrease in the contractor’s cost of,
or the time required for, performance of any
part of the work under this contract, wheth-
er or not changed as a result of such condi-
tions, an equitable adjustment shall be made
and the contract modified in writing accord-
ingly.

(b) No claim of the contractor under this
clause shall be allowed unless the contractor
has given the notice required in paragraph
(a) of this clause, except that the owner may
extend the prescribed time.

(c) No claim by the contractor for an equi-
table adjustment hereunder shall be allowed
if asserted after final payment under this
contract.

4. SUSPENSION OF WORK

(a) The owner may order the contractor in
writing to suspend, delay, or interrupt all or
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any part of the work for such period of time
as he may determine to be appropriate for
the convenience of the owner.

(b) If the performance of all or any part of
the work is, for an unreasonable period of
time, suspended, delayed, or interrupted by
an act of the owner in administration of this
contract, or by his failure to act within the
time specfied in this contract (or if no time
is specified, within a reasonable time), an ad-
justment shall be made for any increase in
the cost of performance of this contract (ex-
cluding profit) necessarily caused by such
unreasonable suspension, delay, or interrup-
tion, and the contract modified in writing
accordingly. However, no adjustment shall
be made under this clause for any suspen-
sion, delay, or interruption to the extent (1)
that performance would have been so sus-
pended, delayed, or interrupted by any other
cause, including the fault or negligence of
the contractor or (2) for which an equitable
adjustment is provided for or excluded under
any other provision of this contract.

(c) No claim under this clause shall be al-
lowed (1) for any costs incurred more than 20
days before the contractor shall have noti-
fied the owner in writing of the act or failure
to act involved (but this requirement shall
not apply as to a claim resulting from a sus-
pension order), and (2) unless the claim, in
an amount stated, is asserted in writing as
soon as practicable after the termination of
such suspension, delay, or interruption, but
not later than the date of final payment
under the contract.

5. TERMINATION FOR DEFAULT; DAMAGES FOR
DELAY; TIME EXTENSIONS

(a) If the contractor refuses or fails to
prosecute the work, or any separable part of
the work, with such diligence as will insure
its completion within the time specified in
this contract, or any extension thereof, or
fails to complete said work within such time,
the owner may, by written notice to the con-
tractor, terminate his right to proceed with
the work or such part of the work as to
which there has been delay. In such event
the owner may take over the work and pros-
ecute the same to completion, by contract or
otherwise, and may take possession of and
use in completing the work such materials,
appliances, and plant as may be on the site
of the work and necessary therefor. Whether
or not the contractor’s right to proceed with
the work is terminated, he and his sureties
shall be liable for any damage to the owner
resulting from his refusal or failure to com-
plete the work within the specified time.

(b) If the contract provides for liquidated
damages, and if the owner terminates the
contractor’s right to proceed, the resulting
damage will consist of such liquidated dam-
ages until such reasonable time as may be
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required for final completion of the work to-
gether with any increased costs the owner
incurs in completing the work.

(c) If the contract provides for liquidated
damages and if the owner does not terminate
the contractor’s right to proceed, the result-
ing damage will consist of such liquidated
damages until the work is completed or ac-
cepted.

(d) The contractor’s right to proceed shall
not be terminated nor the contractor
charged with resulting damage if:

(1) The delay in the completion of the work
arises from causes other than normal weath-
er beyond the control and without the fault
or negligence of the contractor, including,
but not restricted to, acts of God, acts of the
public enemy, acts of the owner in either its
sovereign or contractual capacity, acts of
another contractor in the performance of a
contract with the owner, fires, floods,
epidemics, quarantine restrictions, strikes,
freight embargoes, unusually severe weather,
or delays of subcontractors or suppliers aris-
ing from causes other than normal weather
beyond the control and without the fault or
negligence of both the contractor and such
subcontractors or suppliers; and

(2) The contractor, within 10 days from the
beginning of any such delay (unless the
owner grants a further period of time before
the date of final payment under the con-
tract), notifies the owner in writing of the
causes of delay. The owner shall ascertain
the facts and the extent of the delay and ex-
tend the time for completing the work when,
in his judgment, the findings of fact justify
such an extension. His findings of fact shall
be final and conclusive on the parties, sub-
ject only to appeal as the remedies clause of
this contract provides.

(e) If, after notice of termination of the
contractor’s right to proceed under the pro-
visions of this clause, it is determined for
any reason that the contractor was not in
default under this clause, or that the delay
was excusable under this clause, the rights
and obligations of the parties shall be the
same as if the notice of termination has been
issued under the clause providing for termi-
nation for convenience of the owner.

(f) The rights and remedies of the owner
provided in this clause are in addition to any
other rights and remedies provided by law or
under this contract.

(g) As used in paragraph (d)(1) of this
clause, the term ‘‘subcontractors or sup-
pliers’” means subcontractors or suppliers at
any tier.

6. TERMINATION FOR CONVENIENCE

(a) The owner may terminate the perform-
ance of work under this contract in accord-
ance with this clause in whole, or from time
to time in part, whenever the owner shall de-
termine that such termination is in the best
interest of the owner. Any such termination
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shall be effected by delivery to the con-
tractor of a notice of termination specifying
the extent to which performance of work
under the contract is terminated, and the
date upon which such termination becomes
effective.

(b) After receipt of a notice of termination,
and except as otherwise directed by the
owner, the contractor shall:

(1) Stop work under the contract on the
date and to the extent specified in the notice
of termination;

(2) Place no further orders or subcontracts
for materials, services, or facilities except as
necessary to complete the portion of the
work under the contract which is not termi-
nated;

(3) Terminate all orders and subcontracts
to the extent that they relate to the per-
formance of work terminated by the notice
of termination;

(4) Assign to the owner, in the manner, at
the times, and to the extent directed by the
owner, all of the right, title, and interest of
the contractor under the orders and sub-
contracts so terminated. The owner shall
have the right, in its discretion, to settle or
pay any or all claims arising out of the ter-
mination of such orders and subcontracts;

(5) Settle all outstanding liabilities and all
claims arising out of such termination of or-
ders and subcontracts, with the approval or
ratification of the owner to the extent he
may require. His approval or ratification
shall be final for all the purposes of this
clause;

(6) Transfer title to the owner, and deliver
in the manner, at the times, and to the ex-
tent, if any, directed by the owner, (i) the
fabricated or unfabricated parts, work in
process, completed work, supplies, and other
material produced as a part of, or acquired in
connection with the performance of, the
work terminated by the notice of termi-
nation, and (ii) the completed or partially
completed plans, drawings, information, and
other property which, if the contract had
been completed, would have been required to
be furnished to the owner;

(7) Use his best efforts to sell, in the man-
ner, at the times, to the extent, and at the
price or prices that the owner directs or au-
thorizes, any property of the types referred
to in paragraph (b)(6) of this clause, but the
contractor (i) shall not be required to extend
credit to any purchaser, and (ii) may acquire
any such property under the conditions pre-
scribed and at a price or prices approved by
the owner. The proceeds of any such transfer
or disposition shall be applied in reduction of
any payments to be made by the owner to
the contractor under this contract or shall
otherwise be credited to the price or cost of
the work covered by this contract or paid in
such other manner as the owner may direct;
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(8) Complete performance of such part of
the work as shall not have been terminated
by the notice of termination; and

(9) Take such action as may be necessary,
or as the owner may direct, for the protec-
tion and preservation of the property related
to this contract which is in the possession of
the contractor and in which the owner has or
may acquire an interest.

(c) After receipt of a notice of termination,
the contractor shall submit to the owner his
termination claim, in the form and with the
certification the owner prescribes. Such
claim shall be submitted promptly but in no
event later than 1 year from the effective
date of termination, unless one or more ex-
tensions in writing are granted by the owner
upon request of the contractor made in writ-
ing within such 1-year period or authorized
extension. However, if the owner determines
that the facts justify such action, he may re-
ceive and act upon any such termination
claim at any time after such 1-year period or
extension. If the contractor fails to submit
his termination claim within the time al-
lowed, the owner may determine, on the
basis of information available to him, the
amount, if any, due to the contractor be-
cause of the termination. The owner shall
then pay to the contractor the amount so de-
termined.

(d) Subject to the provisions of paragraph
(c), the contractor and the owner may agree
upon the whole or any part of the amount or
amounts to be paid to the contractor because
of the total or partial termination of work
under this clause. The amount or amounts
may include a reasonable allowance for prof-
it on work done. However, such agreed
amount or amounts, exclusive of settlement
costs, shall not exceed the total contract
price as reduced by the amount of payments
otherwise made and as further reduced by
the contract price of work not terminated.
The contract shall be amended accordingly,
and the contractor shall be paid the agreed
amount. Nothing in paragraph (e) of this
clause, prescribing the amount to be paid to
the contractor in the event of failure of the
contractor and the owner to agree upon the
whole amount to be paid to the contractor
because of the termination of work under
this clause, shall be deemed to limit, re-
strict, or otherwise determine or affect the
amount or amounts which may be agreed
upon to be paid to the contractor pursuant
to this paragraph (d).

(e) If the contractor and the owner fail to
agree, as paragraph (d) of this section 6., pro-
vides, on the whole amount to be paid to the
contractor because of the termination of
work under this clause, the owner shall de-
termine, on the basis of information avail-
able to him, the amount, if any, due to the
contractor by reason of the termination and
shall pay to the contractor the amounts de-
termined as follows:
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(1) For all contract work performed before
the effective date of the notice of termi-
nation, the total (without duplication of any
items) of—

(i) The cost of such work;

(ii) The cost of settling and paying claims
arising out of the termination of work under
subcontracts or orders as paragraph (b)(5) of
this clause provides. This cost is exclusive of
the amounts paid or payable on account of
supplies or materials delivered or services
furnished by the subcontractor before the ef-
fective date of the notice of termination.
These amounts shall be included in the cost
on account of which payment is made under
paragraph (1)(i) of this section 6.; and

(iii) A sum, as profit on paragraph (1)(i) of
this section 6., that the owner determines to
be fair and reasonable. But, if it appears that
the contractor would have sustained a loss
on the entire contract had it been completed,
no profit shall be included or allowed under
this paragraph (1)(iii) of this section 6., and
an appropriate adjustment shall be made re-
ducing the amount of the settlement to re-
flect the indicated rate of loss; and

(2) The reasonable cost of the preservation
and protection of property incurred under
paragraph (b)(9) of this clause; and any other
reasonable cost incidental to termination of
work under this contract, including expense
incidental to the determination of the
amount due to the contractor as the result of
the termination of work under this contract.
The total sum to be paid to the contractor
under paragraph (e)(1) of this clause shall
not exceed the total contract price as re-
duced by the amount of payments otherwise
made and as further reduced by the contract
price of work not terminated. Except for nor-
mal spoilage, and except to the extent that
the owner shall have otherwise expressly as-
sumed the risk of loss, there shall be ex-
cluded from the amounts payable to the con-
tractor under paragraph (1) of this clause 6.,
the fair value, as determined by the owner of
property which is destroyed, lost, stolen, or
damaged, to the extent that it is un-deliver-
able to the owner, or to a buyer under para-
graph (b)(7) of this clause.

(f) The contractor shall have the right to
dispute under the clause of this contract en-
titled ‘“‘Remedies,” from any determination
the owner makes under paragraph (c) or (e)
of this clause. But, if the contractor has
failed to submit his claim within the time
provided in paragraph (c) of this clause and
has failed to request extension of such time,
he shall have no such right of appeal. In any
case where the owner has determined the
amount due under paragraph (c) or (e) of this
clause, the owner shall pay to the contractor
the following: (1) If there is no right of ap-
peal hereunder or if no timely appeal has
been taken, the amount so determined by
the owner or (2) if a ‘“Remedies’ proceeding
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is initiated, the amount finally determined
in such ‘“‘Remedies’ proceeding.

(g) In arriving at the amount due the con-
tractor under this clause there shall be de-
ducted (1) all unliquidated advance or other
payments on account theretofore made to
the contractor, applicable to the terminated
portion of this contract, (2) any claim which
the owner may have against the contractor
in connection with this contract, and (3) the
agreed price for, or the proceeds of sale of,
any materials, supplies, or other things kept
by the contractor or sold, under the provi-
sions of this clause, and not otherwise recov-
ered by or credited to the owner.

(h) If the termination hereunder be partial,
before the settlement of the terminated por-
tion of this contract, the contractor may file
with the owner a request in writing for an
equitable adjustment of the price or prices
specified in the contract relating to the con-
tinued portion of the contract (the portion
not terminated by the notice of termi-
nation). Such equitable adjustment as may
be agreed upon shall be made in the price or
prices. Nothing contained herein shall limit
the right of the owner and the contractor to
agree upon the amount or amounts to be
paid to the contractor for the completion of
the continued portion of the contract when
the contract does not contain an established
contract price for the continued portion.

7. REMEDIES

Unless this contract provides otherwise, all
claims, counterclaims, disputes and other
matters in question between the owner and
the contractor arising out of or relating to
this agreement or its breach will be decided
by arbitration if the parties mutually agree,
or in a court of competent jurisdiction with-
in the State in which the owner is located.

8. LABOR STANDARDS

The contractor agrees that ‘‘construction”
work (as defined by the Secretary of Labor)
shall be subject to the following labor stand-
ards provisions, to the extent applicable:

(a) Davis-Bacon Act (40 U.S.C. 276a—276a—
D

(b) Contract Work Hours and Safety Stand-
ards Act (40 U.S.C. 327-33);

(c) Copeland Anti-Kickback Act (18 U.S.C.
874); and

(d) Executive Order 11246 (equal employ-
ment opportunity);

and implementing rules, regulations, and
relevant orders of the Secretary of Labor or
EPA. The contractor further agrees that this
contract shall include and be subject to the
“Labor Standards Provisions for Federally
assisted Construction Contracts’” (EPA form
5720-4) in effect at the time of execution of
this agreement.
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9. UTILIZATION OF SMALL AND MINORITY
BUSINESS

In accordance with EPA policy as ex-
pressed in 40 CFR 35.936-7, the contractor
agrees that small business and minority
business enterprises shall have the maximum
practicable opportunity to participate in the
performance of EPA grant-assisted contracts
and subcontracts.

10. AUDIT; ACCESS TO RECORDS

(a) The contractor shall maintain books,
records, documents and other evidence di-
rectly pertinent to performance on EPA
grant work under this contract in accord-
ance with generally accepted accounting
principles and practices consistently applied,
and 40 CFR 30.605, 30.805, and 35.935-7 in effect
on the date of execution of this contract.
The contractor shall also maintain the fi-
nancial information and data used by the
contractor in the preparation or support of
the cost submission required under 40 CFR
35.938-5 in effect on the date of execution of
this contract for any negotiated contract or
change order and a copy of the cost summary
submitted to the owner. The U.S. Environ-
mental Protection Agency, the Comptroller
General of the United States, the U.S. De-
partment of Labor, owner, and (the State
water pollution control agency) or any of
their authorized representatives shall have
access to such books, records, documents and
other evidence for the purpose of inspection,
audit and copying. The contractor will pro-
vide proper facilities for such access and in-
spection.

(b) If this contract is a formally adver-
tised, competitively awarded, fixed price
contract, the contractor agrees to make
paragraphs (a) through (f) of this clause ap-
plicable to all negotiated change orders and
contract amendments affecting the contract
price. In the case of all other types of prime
contracts, the contractor agrees to include
paragraphs (a) through (f) of this clause in
all his contracts in excess of $10,000 and all
tier subcontracts in excess of $10,000 and to
make paragraphs (a) through (f) of this
clause applicable to all change orders di-
rectly related to project performance.

(c) Audits conducted under this provision
shall be in accordance with generally accept-
ed auditing standards and established proce-
dures and guidelines of the reviewing or
audit agency(ies).

(d) The contractor agrees to the disclosure
of all information and reports resulting from
access to records under paragraphs (a) and
(b) of this clause, to any of the agencies re-
ferred to in paragraph (a) of this clause 10.,
provided that the contractor is afforded the
opportunity for an audit exit conference, and
an opportunity to comment and submit any
supporting documentation on the pertinent
portions of the draft audit report and that
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the final EPA audit report will include writ-
ten comments of reasonable length, if any, of
the contractor.

(e) Records under paragraphs (a) and (b) of
this clause 10., shall be maintained and made
available during performance on EPA grant
work under this contract and until 3 years
from the date of final EPA grant payment
for the project. In addition, those records
which relate to any ‘‘Dispute’ appeal under
an EPA grant agreement, to litigation, to
the settlement of claims arising out of such
performance, or to costs or items to which
an audit exception has been taken, shall be
maintained and made available until three
years after the date of resolution of such ap-
peal, litigation, claim or exception.

(f) The right of access which this clause
confers will generally be exercised (with re-
spect to financial records) under (1) nego-
tiated prime contracts, (2) negotiated change
orders or contract amendments in excess of
$10,000 affecting the price of any formally ad-
vertised, competitively awarded, fixed price
contract, and (3) subcontracts or purchase
orders under any contract other than a for-
mally advertised, competitively awarded,
fixed price contract. However, this right of
access will generally not be exercised with
respect to a prime contract, subcontract, or
purchase order awarded after effective price
competition. In any event, such right of ac-
cess may be exercised under any type of con-
tract or subcontract (1) with respect to
records pertaining directly to contract per-
formance, excluding any financial records of
the contractor, (2) if there is any indication
that fraud, gross abuse, or corrupt practices
may be involved or (3) if the contract is ter-
minated for default or for convenience.

11. PRICE REDUCTION FOR DEFECTIVE COST OR
PRICING DATA

(This clause is applicable to (1) any nego-
tiated prime contract in excess of $100,000; (2)
negotiated contract amendments or change or-
ders in excess of $100,000 affecting the price of a
formally advertised, competitively awarded,
fixed price contract; or (3) any subcontract or
purchase order in excess of $100,000 under a
prime contract other than a formally advertised,
competitively awarded, fixed price contract.
Change orders shall be determined to be in ex-
cess of $100,000 in accordance with 40 CFR
35.938-5(g). However, this clause is not applica-
ble for contracts or subcontracts to the extent
that they are awarded on the basis of effective
price competition.)

(a) If the owner or EPA determines that
any price (including profit) negotiated in
connection with this contract, or any cost
reimbursable under this contract, was in-
creased by any significant sums because the
contractor, or any subcontractor furnished
incomplete or inaccurate cost or pricing
data or data not current as certified in his
certification of current cost or pricing data
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(EPA form 5700-41), then such price or cost or
profit shall be reduced accordingly and the
contract shall be modified in writing to re-
flect such reduction.

(b) Failure to agree on a reduction shall be
subject to the Remedies clause of this con-
tract.

(Note: Since the contract is subject to reduc-
tion under this clause by reason of defective cost
or pricing data submitted in connection with
certain subcontracts, the contractor may wish to
include a clause in each such subcontract re-
quiring the subcontractor to appropriately in-
demnify the contractor. It is also expected that
any subcontractor subject to such indemnifica-
tion will generally require substantially similar
indemnification for defective cost or pricing
data required to be submitted by his lower tier
subcontractors.)

12. COVENANT AGAINST CONTINGENT FEES

The contractor warrants that no person or
selling agency has been employed or retained
to solicit or secure this contract upon an
agreement or understanding for a commis-
sion, percentage, brokerage, or contingent
fee, excepting bona fide employees or bona
fide established commercial or selling agen-
cies maintained by the contractor for the
purpose of securing business. For breach or
violation of this warranty the owner shall
have the right to annul this contract with-
out liability or in its discretion to deduct
from the contract price or consideration, or
otherwise recover, the full amount of such
commission, percentage, brokerage, or con-
tingent fee.

13. GRATUITIES

(a) If the owner finds, after notice and
hearing, that the contractor or any of the
contractor’s agents or representatives of-
fered or gave gratuities (in the form of enter-
tainment, gifts, or otherwise) to any official,
employee or agent of the owner, of the State,
or of EPA in an attempt to secure a contract
or favorable treatment in the awarding,
amending, or making any determinations re-
lated to the performance of this contract,
the owner may, by written notice to the con-
tractor, terminate the right of the con-
tractor to proceed under this contract. The
owner may also pursue other rights and rem-
edies that the law or this contract provides.
However, the existence of the facts upon
which the owner makes such findings shall
be in issue and may be reviewed in pro-
ceedings under the remedies clause of this
contract.

(b) In the event this contract is terminated
as provided in paragraph (a) of this clause,
the owner shall be entitled (1) to pursue the
same remedies against the contractor as it
could pursue in the event of a breach of the
contract by the contractor, and (2) as a pen-
alty in addition to any other damages to
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which it may be entitled by law, to exem-
plary damages in an amount (as determined
by the owner) which shall be not less than 3
nor more than 10 times the costs the con-
tractor incurs in providing any such gratu-
ities to any such officer or employee.

14. PATENTS

If this contract involves research, develop-
mental, experimental, or demonstration
work, and any discovery or invention arises
or is developed in the course of or under this
contract, such invention or discovery shall
be subject to the reporting and rights provi-
sions of subpart D of 40 CFR part 30, in effect
on the date of execution of this contract, in-
cluding appendix B of part 30. In such case,
the contractor shall report the discovery or
invention to EPA directly or through the
owner, and shall otherwise comply with the
owner’s responsibilities in accordance with
subpart D of 40 CFR part 30. The contractor
agrees that the disposition of rights to in-
ventions made under this contract shall be
in accordance with the terms and conditions
of appendix B. The contractor shall include
appropriate patent provisions to achieve the
intent of this condition in all subcontracts
involving research, developmental, experi-
mental, or demonstration work.

15. COPYRIGHTS AND RIGHTS IN DATA

The contractor agrees that any plans,
drawings, designs, specifications, computer
programs (which are substantially paid for
with EPA grant funds), technical reports, op-
erating manuals, and other work submitted
with a proposal or grant application or
which are specified to be delivered under this
contract or which are developed or produced
and paid for under this contract (referred to
in this clause as ‘“‘Subject Data’’) are subject
to the rights in the United States, as set
forth in subpart D of 40 CFR part 30 and in
appendix C to 40 CFR part 30, in effect on the
date of execution of this contract. These
rights include the right to use, duplicate and
disclose such Subject Data, in whole or in
part, in any manner for any purpose whatso-
ever, and to have others do so. For purposes
of this clause, ‘‘grantee’ as used in appendix
C refers to the contractor. If the material is
copyrightable, the contractor may copyright
it, as appendix C permits, subject to the
rights in the Government as set forth in ap-
pendix C, but the owner and the Federal Gov-
ernment reserve a royalty-free, nonexclu-
sive, and irrevocable license to reproduce,
publish and use such materials, in whole or
in part, and to authorize others to do so. The
contractor shall include provisions appro-
priate to achieve the intent of this condition
in all subcontracts expected to produce copy-
rightable Subject Data.

40 CFR Ch. | (7-1-13 Edition)

16. PROHIBITION AGAINST LISTED VIOLATING
FACILITIES

(Applicable only to a contract in excess of
$100,000 and when otherwise applicable under 40
CFR part 15.)

(a) The contractor agrees as follows:

(1) To comply with all the requirements of
section 114 of the Clean Air Act, as amended
(42 U.S.C. 1857, et seq., as amended by Pub. L.
92-604) and section 308 of the Clean Water
Act (33 U.S.C. 1251, as amended), respec-
tively, which relate to inspection, moni-
toring, entry, reports, and information, as
well as other requirements specified in sec-
tion 114 and section 308 of the Air Act and
the Water Act, respectively, and all regula-
tions and guidelines issued thereunder before
the award of this contract.

(2) That no portion of the work required by
this prime contract will be performed in a fa-
cility listed on the Environmental Protec-
tion Agency list of violating facilities on the
date when this contract was awarded unless
and until the EPA eliminates the name of
such facility or facilities from the listing.

(3) To use his best efforts to comply with
clean air and clean water standards at the
facilities in which the contract is being per-
formed.

(4) To insert the substance of the provi-
sions of this clause, including this paragraph
(4), in any nonexempt subcontract.

(b) The terms used in this clause have the
following meanings:

(1) The term Air Act means the Clean Air
Act, as amended (42 U.S.C. 1857 et seq.).

(2) The term Water Act means the Clean
Water Act, as amended (33 U.S.C. 1251 et seq.).

(3) The term Clean Air Standards means any
enforceable rules, regulations, guidelines,
standards, limitations, orders, controls, pro-
hibitions, or other requirements which are
contained in, issued under, or otherwise
adopted under the Air Act or Executive
Order 11738, an applicable implementation
plan as described in section 110(d) of the Air
Act (42 U.S.C. 1857c-5(d)), an approved imple-
mentation procedure or plan under section
111(c) or section 111(d), or an approved imple-
mentation procedure under section 112(d) of
the Air Act (42 U.S.C. 1857c-7(d)).

(4) The term Clean Water Standards means
any enforceable limitation, control, condi-
tion, prohibition, standard, or other require-
ment which is promulgated under the Water
Act or contained in a permit issued to a dis-
charger by the Environmental Protection
Agency or by a State under an approved pro-
gram, as authorized by section 402 of the
Water Act (33 U.S.C. 1342), or by a local gov-
ernment to ensure compliance with
pretreatment regulations as required by sec-
tion 307 of the Water Act (33 U.S.C. 1317).

(5) The term Compliance means compliance
with clean air or water standards. Compli-
ance shall also mean compliance with a
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schedule or plan ordered or approved by a
court of competent jurisdiction, the
Envrionmental Protection Agency or an Air
or Water Pollution Control Agency in ac-
cordance with the requirements of the Air
Act or Water Act and regulations.

(6) The term Facility means any building,
plant, installation, structure, mine, vessel,
or other floating craft, location, or site of
operations, owned, leased, or supervised by a
contractor or subcontractor, to be used in
the performance of a contract or sub-
contract. Where a location or site of oper-
ations contains or includes more than one
building, plant, installation, or structure,
the entire location or site shall be deemed to
be a facility except where the Director, Of-
fice of Federal Activities, Environmental
Protection Agency, determines that inde-
pendent facilities are located in one geo-
graphical area.

17. BUY AMERICAN

In accordance with section 215 of the Clean
Water Act, and implementing EPA regula-
tions and guidelines, the contractor agrees
that preference will be given to domestic
construction material by the contractor,
subcontractors, materialmen, and suppliers
in the performance of this contract.

[43 FR 44049, Sept. 27, 1978, as amended at 44
FR 37596, June 27, 1979; 44 FR 39340, July 5,
1979]

APPENDIX D TO SUBPART E OF PART 35—
EPA TRANSITION POLICY—EXISTING
CONSULTING ENGINEERING AGREE-
MENTS

A. ACCESS TO RECORDS—AUDIT

1. Access clause. After June 30, 1975, a con-
struction grant for Steps 1, 2 or 3 will not be
awarded nor will initiation of Step 1 work be
approved under 40 CFR 35.917(e) or 35.925—
18(a)(3), unless an acceptable records and ac-
cess clause is included in the consulting en-
gineering subagreement. The clause con-
tained in appendix C-1 shall be used on or
after March 1, 1976. The clause required by
former PG-53 or approved as an alternate
thereto may be used for all contracts under
grants awarded before March 1, 1976.

2. EPA exercise of right of access to records.
Under applicable statutory and regulatory
provisions, EPA has a broad right of access
to grantees’ consulting engineers’ records
pertinent to performance of EPA project
work. The extent to which EPA will exercise
this right of access will depend upon the na-
ture of the records and upon the type of
agreement.

a. In order to determine where EPA shall
exercise its right of access, engineers’
project-related records have been divided
into three categories:

Pt. 35, Subpt. E, App. D

(1) Category A: Records that pertain di-
rectly to the professional, technical and
other services performed, excluding any type
of financial records of the consulting engi-
neer.

(2) Category B: Financial records of the
consulting engineer pertaining to the direct
costs of professional, technical and other
services performed, excluding financial
records pertaining to profit and overhead or
other indirect costs.

(3) Category C: Financial records of the
consulting engineer excluded from category
B.

b. In all cases, EPA will exercise its right
of access to Category A records. Also, where
there is an indication that fraud, gross
abuse, or corrupt practices may be involved,
EPA will exercise its right of access to
records in all categories. Otherwise, access
to consulting engineers’ financial records
(categories B and C) will depend principally
upon the method(s) of compensation stipu-
lated in the agreement:

(1) Agreements based upon a percentage of
construction cost. Category B and C records
will not be audited. However, terms of the
agreement, including the total amount of
compensation, will be evaluated for fairness,
reasonableness, and consistency with histor-
ical and advisory guidelines in general use
and acceptable locally. These guidelines in-
clude those in ASCE manual 45 or other
analyses or data which the contracting par-
ties relied on or used in negotiation of the
agreement. Such evaluation shall also con-
sider comparable contracts for which EPA
grants have been awarded.

(2) Agreements based upon salary cost times a
multiplier including profit. Category B records
will be audited. Category C records will not
be audited. However, terms of the agree-
ment, including the total amount of com-
pensation and the multiplier, will be evalu-
ated for fairness and reasonableness and con-
sistency with historical and advisory guide-
lines in general use and acceptable locally.
These guidelines include those in ASCE man-
ual 45 or other analyses or data which the
contracting parties relied on or used in nego-
tiation of the agreement. Such evaluation
shall also consider comparable contracts for
which EPA grants have been awarded. Items
of overhead or other indirect costs will only
be audited to the extent necessary to assure
that types of costs found both in overhead
and reimbursable direct costs, if any, are
properly charged.

(3) Per diem agreements. Category B records
will be audited. Category C records will not
be audited. Audit will be performed to the
extent necessary to determine that hours
claimed and classes of personnel used were
properly supported. The per diem rates will
be evaluated according to the appropriate
portions of paragraphs A.2.b. (1) and (2) of
this appendix.
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